
•

. ,

""

y.lawa tikE. .
GST Bhavan, Ambawadi, Ahmedabad-380015
Phone: 079-26305065 - Fax: 079-26305136

E-Mail : commrappl1-cexamd@nic.in ·
Website : www.cgstappealahmedabad.gov.in

3-TI<];tfi cfiT cf> F'-l~ c>I <-I

Office of the Commissioner
~-·"11Qftt), 3-TlfR;r 3-l~cl-lc\l~lc\ .fll.!J,ili lc>l<-1

C1=ntral GST, Appeals Ahmedabaci Comrr.iissionerate
fg@] araa, Iara mrwf, 3rraral1, 3ea1s1a-380015

l? rfhssf-sr?gr a srias arr mar & it assrrah 4fa rnRrfaftsagTT
rf@2artRtst srzrartwrsatv(a <!rt: tfcpfil t, ffl fl ha s?gr afagtrr?
Any person aggrieved by this Order-in-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way.

By SPEED POST
DIN:- 20240164SW0000023729
(co) ~~(File No. GAPPL/COM/STP/3842/2023 /b 0'3-.~bl'-

("€!") er9it arr?grtier3itRaia I t·gray«ra

Order-In -Appeal and date AHM-EXCUS.,m_~~~f~-173/23-24 and 29.12.2023

(lf) "Qlffif~Tf<TT/ $flriat, ga (erfet )
Passed By Shri Gyan Chanq. Jain, Commissioner (Appeals)

('er) 6rtalal f2ital 04.01.2024
Date of Issue
Arising out of Order-In-Original No. 85/DC/D/VM/22-23 dated lq.2.2023

(s-) passed by The The Deputy Commissioner, CGST, Division-III, Ahmedabaq.
. North I · · . I :
I • . I

I . Tulsidas Solanki I
I

\'.l-lcflcicpdl&-;,n:f~4clf /
('of) 92-329, Bavisi Bazar Mandal

Name and Address of the
, Appellant . Dist: Ahmedabad- 382130 ·

I·

: .I

Revision application to Government of India:

(1) a4tr swra ran a4fefr, 1994 c!?t- mu 3fITTf f7 aag sgii hapr arr cfil'
, I

s-nrr a# 7r «pm ah siaiagrurma setPa, std Tzar, faa +inrr, sa far, i

'ql'~~I·. aftaRt"¥.m 'IN. ,f\' fu;,f\, 110001 ;lt ..- snft arfgg:- l ,
A revision application lies to the Under Secret;:uy, to the Govt. of India~ Revision

· Appl,'cation Uni~ Ministry of Finance, Department of Revenue, 4th Floor, Jeevari Deep
Buililing, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in rdspect of the' following case, governed by first proviso to sub-section (1) of Section-
35 ibid: -

(m) 4f taRt zf ?rsa@ft z(fat WR '?r00 nos/rt r 3r mrt fR
nrsrrr ta nrsrrtwtsa guwi, znf#ft szrtr t sueraz agftmtat
<TT fc!ajt «srt#gtr cln- ffl)<fT ~ G.Rfi1 ~WI

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a~S€:~or in storage whether in a factory or in a

6,;). , r,£,NTP.,, • r
warehouse. 1µ"' .,-;:;,-- r..,,:-:'1/~
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(ea) #rah arzftrgqr#ffaarrmrr # faff #suit ten a?rr.. ."
sraa ca a Raz ks#rd t strah arg [ft ag rpart fuffaa2t ' · · . $e

In case of rebate of duty of excise on goods exported to an country o territory\
,putstde India of on el1cisable material used in the manufacture o the goods hich ai-e

·.l~xpdrted td any coun ry or terntory outside India. . . :
11[;, I I ·
dt''· : .
;:,';(TT) zf@ area mt @ragPc f@at ta h arz (n rqr)Riafr rantrgt
·-- ! ' ' . I .

· Iri case of goods exported outside_ India export to Nepal or Bhutan, without·
payment of duty.

(cf) sifa sitar #Rt 3era green prate fu st set fezmrlf' elTI"~toil"{~~!?Tun· ~r
mu 1J,ctfr garR@art, sflra err tfTRG crr™ tR~ '¢f1cf TT fa arf@2fart (t 2) 1998 rT
109 arr fan fhu mg zt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the·Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(2) . _~m.~(311fu;r) fi'l4ii1:~.n, 2001 ~frrn:r9%3fa-Trcr·~Frljfcfus14.,1 -'0 .~-8TT.~~ !~-... ,Ritt, if@ta arrrf@ srar if« fa.laa #47mrh +frap-st?er ga sifter arar Rt at4aits
'': Ill!~·~[fq;~~1~~I~mii- WiclT ~ <hT lJ@4" Qf)-tf%~~t 35-~ i}"· ~ffi:a" tfIT ?IT;'
!l#irrair # arr iraJK/ -6 arr #Rt 4f sf7 2ftafg ' "
"i-1 i •

.-:",!•; · / The above application shall be made in duplicate in Form · ~- EA-8 as specified
:'.;1 under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on

which the ~rder sought to be appealed against is ·communicated and shall be
f:1.Ccompanied by two copies each of the OIO and Order-In-Appeal. It shouic;l also be
accompanied by a copy of TR-6 Challan evidencing payinent of prescribed fee as
iJrescribed under Section 35-EE of CEA, 1944, under Major Head of Account.,

(3) Rf@s s2a a arr szi iarag4 «rert araua ?latst 20o/- fr gram#
'1ITT; st sgt i C1 '.-l :Z<hl-l 'Q,cn c-ffW saner zt at 1000/- eJTI- ffi 'T@Trf. eJTI- "ITC/,"I

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount in\rolvecl
is more than Rupees One Lac.

, laiteen,err srre# ea viar arc anf7antfeawa #a ar4a:­
nit•Appeal:1~ston:1, icise, & Service Tax Appellate Tribunal.

:;'~/j'(l) .. m~~. 1944cf,J·mu3s-°GA'/35-~~atcrfcr:-\... , .. ,1, J 1 . ·

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) sf RI a 4 R: ,,,05,q TT~ 3lj1lTT ~ 3IBJclT cf:it 311fu;r , fltaratfr are4,htr saran '
green igi tats st«hr arrantf@lawr (fez) ft 4fmr eRlr 1far, gratara TT 2nd 1-ITTIT,~A·

· 'l'.fcfi'f, aruw, ITT~~. dl~itc;.IGJlc;.-3800041

. To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndf1oor, Bahumali Bhawan, Asarwa; Girdhar Nagar, Ahmedabad: 380004.
In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadrnplicate in form EA-3
as prescribed under Rule 6 of Centraj Excise(Appeal) Rllles, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee ofRs.1,000/-
' Rs.5,000/-, and Rs.10,000/- where amount of duly/ penalty/ demand/ refund is
upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank

:i/l/i_ draft in favour of Ar',stt. 'Registar of a branch of any nominate public sector bank of the j

.%· s2· :
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place where the bench of any nominate public sector bank of the place where the bench -
of the Tribunal is situated. - 'Ir. • • ,

'"
(3) ~ <rrt i mggsgiiamragr gtar ~m~~ 3ITT{~r t IB(( tfiltr 9iT wrm,=r~
intfrsr regsr azrhztagr ftf fartmrfaura furef@rfsf«fr ran1f@ea
t caaftra+4trat um3laf star?t

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant .Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scripto;ia work if excising Rs. 1 lacs fee of Rs.100 / - for each.

(4) r4 (4 I <i14 ~~ 1970 zt tis)ferar erg«gft-1 sia«fafafffrerrsn aha+
Tr ear?r.rznfenfafft 7f@rat k st2grit r2taRtua7Raus6.50 #r 9iT .-41410 4 :~ frcnc
~~~ I • . f ' -

lone copy lof application or O.I.O. as the case may be, and the order of the
adjou nment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
schedl led-I item bf the court fee Act, 1975 as amended.

(5) s iafamartfin#a cflit" f.t4i:rr ~ 3TI""{ m znr sna[fa flat star z sit lr
green,4trsarar greenviara sf@hrnntf@awr (4fRafe) fr, 1982 # ff@az
Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) far green, hr&trstar greenvi hara srfl«trznf@2aw (Ree) @a# Ifsf)ta+ITTlir it
cfid&P-1 i 41 (Demand) vi is (Penalty) 9iT 10%4sr #Gar srfarf 2 zif, srf@earq sat 10
c(i"Uis~-~1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

~~~arr{~ t ata--mr, ~nfit;r~~~ +ri1f (Duty Demanded) I
(37) is (section) llD t~f.tITTRcn:rfu;
(38) ftnaa adz#fez fr uf@r;
(39) haz#fee farifa fa 6hag«?af

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. Itmay be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

I i

I i.

Under Central Excise and Service Tax, "Duty demanded" shall include:

(xxxvii) amount determined under Section 11 D;
(xxxviii) amount of erroneous Cenvat Credit taken;
(xxxix) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (~) ~ ofR~T % -srfctftqf@rawkr szi eear srzrar ea ur aw fa cf tfi at atit fu lfQ,"
~% 10%al rz si sgthaav fa cf If@a gt aaaw# 10% {ratTc#rsa#ft?l

i i
jin view of abov~peal against this order shall lie before the Tribunal on

paymeft of 10% of/~1~tt~~~ded where duty or ~uty and penalty are in dispute,
or pen ty, 1:"here~,,~,~

1
-:tt~~{s1v11n dispute."
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F.No. GAPPL/COM/STP/3844/2023-Appeal

ORDER-IN-APPEAL·

The present appeal has been filed by M/s. Tulsidas Solank.i,92-329,Bavisi bazaar, mandal,.

Ahmedabad-382130, (hereinafter referred to as "the appellant") against Order-in-Original No.

85/DC/D/VM/22-23 dated 10.02.2023 (hereinafter referred to as "the impugned order") passed boy i
the Assistant Commissioner, Central OST, Division III, Ahmedabad Ndth (hereina er referred r ••,

1;J~.::

1
r;.·.a#
+

as "the adjudicating authority")..

2.1 Subsequently, the appellant were issued Show Cause Notice No. III/SCN/AC/Tulsidas ;3
Sol~nki/201/21-22 dated 21.102~21 demand'.ng Serv1~e Tax ~mountmg o Rs. 2,00,911/- for thr\'•f;·:· !'.
penod FY 2016-17, under pmv1so to Section 73 of the Fmance Act 1994. The SCN also;::: L

I , , ;

proposed recovery of interest under Section 75 of the Finance Act, 1.94; and imposition off
I .

penalties (i) under Section 77(1 )& 77(2) and (ii) Section 78 of the Finai1ce Act, 1994; (iii) late
! .

fee under the provisions of Section 70 ofthe Finance Act, 1994.

2. Briefly stated, the facts of the case are that the appellant are holding PAN

BV\1/PS5831 F. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT)

for the FY 2016-17, it was noticed that the -appellant had earned an· income of Rs. 13,39,543/­

during the above period, which was reflected under the heads "sales of services (Value from

ITR)"filed with Income Tax department. Accordingly, it appeared that the appellant had earned the

said substantial income by way ofproviding taxable services but had neither obtained Service Tax

registration nor paid the applicable service tax thereon. The appellant were called upon to submit

copies of required documents for assessment for the said period. However, the appellant had not

responded to the letters issued by the department.

; ·'

2.2 Subsequently. the Show Cause Notice was adjudicated vide the impugned order by the

adjudicating authority wherein considering the appellant's submission, the demand of Service

Tax amounting only of Rs. 2,00,931/- was confirmed under proviso to Sub-Section (I) of

Section 73 of the Finance Act, 1994 along with Interest under Section 75 of the Finance Act,

1994 for the period FY 2016-17. Further (i) Penalty of Rs. 2,00,931 /- was imposed on the

appellant under Section 78 of the Finance Act, I 994; (ii) Penalty ofRs. 10,000/- was imposed on

the appellant under Section 77( 1) of the Finance Act, 1994; (iii) Penalty of Rs. 10,000/- was

imposed on the appellant under Section 77(2) of the Finance Act, 1994·1 and (iv) Late Fee was pl

also imposed on the appellant under Section 70 of the Finance Act, 1991Jead with jule 7C o·!(
Service tax Rules. · ,.:,

I .
I

3. l Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the pt'Cf;ent appeal. inter nlia, on t4~ unds:& »'j»-+ 8J,­...,. "'"'vs' ·

*
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amount from total turnover Rs. 13,39,543/-, the taxable commission income for the FY.
2016-17 comes as Rs. 8,93,354/- which is within threshold limit. Hence they are not. i:lf {rL~
liable lo pay service tax. The department has not considered the factual details and an ##?"#if?I I " ' ··'"I

the delrnnd which is not justifiable. I

The a pell~nt denied the allegation made against them and request~d lo allow the appeal.
!

'

4. lPersonal 1Jarin~ in the case was held on 12.12,2023. Shri Vipul Khandhar, Chartered

Accoupant, appealed on behalf of the appellant for personal hearing, I-le reiterated the wrillen

submission and re!uested for two clays time to submit additional documents and the same were

received tlu·ough e-mail.

o The appellant submitted that as per-Form 26AS for the F.Y. 2016-17, the booking dale i'-'-

02.06.2017 itself for the first 4 transactions(Total amounting Rs: 4,46,189/-).'

Accordingly the receipt of such bills were alsoin F. Year 2017-18. On debiting.he above
. 1t

!.

i
5. I have carefully_ gone through the facts of the case, grounds of appeal, submissions made

· in the Appeal Memorandum and documents available on record. The issue to be decided in the

. present appeal is whether the impugned order passed by the adjudicating authority, confirmirig

the demand of service tax against the appellant along with interest and· penalty, i;n the foc,ts antJ

circumstance of the case, is legal and proper or otherwise. The demand pertains to theperiod FY
016-17 . · I

1

F.Y. 016-17, the booking date of 4 transactions of total amount Rs. 4,46,189/~ is 02.06.2017

and the receipt of these bills were also in F. Year 2017-18. On debiting the above amount from

total turnover Rs. 13,39,543/-, the taxable commission income for the F.Y. 2016-17 comes as Rs.

8,93,354/- · which is within threshold limit. Hence they· are not liable to pay service tax.the

contention of the appellant need verification at the stage of the adjudicating authority. Hence the

matter needs to be remanded back.
'I

7. In view of the above discussion, I allow the appeal filed by the appellant by way or

remand back.

8.

Attested
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?
Manish Kumar
'Superintendent(Appeals),
CGST, Ahmedabad

By RPAD I SPEED POST
To,
M/s. Tulsidas Solanki,
92-329,Bavisi bazaar,
mandal, Ahmedabad-382130,.

F.No. GAPPL/CO

Appellant

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zo e
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division III, Ahmedabad North
4) The Assistant Commissioner (HQ Systerri), CGST, Ahmedabad North

(for uploading the OIA)
L5j Guard File

6) PA file

Respondent
The Assistant Commissioner,
CGST, Division-III,
Ahmedabad North


